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The OECD Competition Committee debated competitive restrictions in legal professions in
June 2007. This document includes an executive summary and the documents from the
meeting: an analytical note by Mr. Roger van den Bergh for the OECD, written submissions
from Australia, Belgium, Brazil, Canada, the Czech Republic, Denmark, European
Commission, France, Hungary, Indonesia, Ireland, Italy, Korea, Lithuania, the Netherlands,
New Zealand, Poland, Portugal, Romania, South Africa, Spain, Switzerland, Chinese
Taipei, Turkey, the United Kingdom, the United States and BIAC as well as an aide-
memoire of the discussion.

Regulation of the legal professions, including self-regulation, typically involves many restrictions on entry and
professional conduct. Certain restrictions may be a remedy to market failures and may also be based on
distributional or paternalistic motives. But other restrictions can be based on rent-seeking and achieve cartel-
like effects. The major policy challenge is to identify and remove the restrictions which are unnecessary or
disproportionate to achieve public interest goals. Competition law and advocacy can play a major role in this
respect, either by challenging anti-competitive activity as illegal or advocating changes to laws and
regulations.

The establishment of an independent, transparent and accountable regulatory authority for legal services
markets merits serious consideration. Among others, it could ensure that: i) entry restrictions are eased or
eliminated where they are not related to quality; ii) a legal profession has no exclusive right to perform tasks
that do not necessarily require extensive and broad legal professional training.
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FOREWORD

This document comprises proceedings in the original languages of a Competitive Restrictions in
Legal Professions, held by the Competition Committee in June 2007.

It is published under the responsibility of the Secretary General of the OECD to bring
information on this topic to the attention of a wider audience.

This compilation is one of a series of publications entitled "Competition Policy Roundtables".

PREFACE

Ce document rassemble la documentation dans la langue d'origine dans laquelle elle a été
soumise, relative a une table ronde sur les restrictions a la concurrence dans les professions juridiques, qui
s'est tenue en juin 2007 dans le cadre du Comité de la concurrence.

Il est publié sous la responsabilité du Secrétaire général de 'OCDE, afin de porter a la
connaissance d'un large public les éléments d'information qui ont été réunis a cette occasion.

Cette compilation fait partic de la série intitulée "Les tables rondes sur la politique de la
concurrence".

Visit our Internet Site -- Consultez notre site Internet

http://www.oecd.org/competition
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The prices for real estate transactions (conveyancing services) were fully liberalized in 2003. A report by
the Netherlands Bureau for Economic Policy Analysis (CPB) shows that average fees for real estate services have
gone down. In the period between 2002-2004 notary fees decreased proportionate to the transaction value: for a
property value of 113.500€ fees went down by 7%; more substantial price reductions were observed for transfers of
more valuable real estate: 13% for a property value of 245.000 €, and 21 % for a property value of 363000€. While
average fees have declined, the dispersion of fees between the cheapest and most expensive notaries increased.
Consumers searching for low fees find price information on two internet sites and are able to reduce their costs
substantially compared with the pre-liberalization period. The CPB study also reports that Latin notaries reacted
differently to the liberalization: 45% of notary offices did not change their pricing strategy, 28% became price
fighters, 23% based their fees on costs and 2% charged very high fees (Kuypers et al. 2005).

2. Impact of the liberalisation on quality

Early evaluations of the reform of the Dutch notary profession indicated that compliance with ethical rules
is diminishing (Commissie Monitoring Notariaat 2003). A recent survey conducted among 310 notaries and 193
junior notaries reveals that a large majority (68%) is of the opinion that in practice profit making is preferred to the
quality of the notarial act. According to 64% of the respondents, the interests of clients dominate the public interest.
The majority of notaries (59%) consider having good contacts with large clients more important than the protection of
weak parties, who may be economically inferior and lack sufficient legal knowledge (Laclé 2005). These results give
some support to concerns that survival in the competitive struggle may dominate ethical considerations and
jeopardize the quality of the notarial services.

The most recent assessments of the liberalization show varying results: it is interesting to contrast the
Report of the Commission on Evaluation of the 1999 Notary Act ( Hammerstein Commission) and the Report of the
Netherlands Bureau for Economic Policy Analysis (CPB), both published in September 2005. The Report of the
Commission on Evaluation of the 1999 Notary Act (Commissie Evaluatie Wet op het notarisambt 2005) mentions a
number of benefits resulting from competition between notaries: increased cost efficiency, innovation (increased use
of ICT), cost-oriented fees and price differentiation. The Hammerstein Commission did not find hard evidence to
support the claim that competition has led to a substantial loss of quality and reduction of professional integrity63 , but
nevertheless admits that there may be a reduced offer of services in particular market segments. After the
liberalization of fees in the family practice, some notaries try to save on costs by spending less time on information
and advice to clients. The Hammerstein Commission concludes that “The role of the notary in providing information
is particularly at risk”. The Hammerstein Commission asked the Research Bureau EIM to investigate whether the fear
that price competition lowers quality is justified. To this end, information on the number of corrections in the Land
Register for the year 2004 was collected in order to compare the measurable aspects of the legal quality (i.e. notaries’
craftsmanship) provided by so-called price fighters and notary offices charging higher prices. It was found that errors
(lack of registration or mistakes requiring corrections) were made in 1.2 percent of all acts authenticating transfer of
property and creating mortgages. Differences appeared to be great across notary offices and regions, but price fighters
did not perform worse than other notaries. The EIM also conducted interviews with large commercial clients (real
estate agents, mortgage agents and real estate project managers) and found that customer satisfaction has increased.
Half of the respondents experienced an improvement of customer service. In the view of the large commercial clients,
the prices of the notarial acts have decreased and the quality has remained constant (Vogels 2005).

The Report by the Netherlands Bureau for Economic Policy Analysis is more critical (Nahuis and Noailly
2005). This study casts serious doubts about the effectiveness and desirability of the reform. The authors of the CPB
Report found no significant difference between the level of competition in 1996 (three years before the liberalization)
and 2002 (three years after the liberalization) on local markets for family services and small scale real estate
transactions®. On the national market for professional consumers (market for corporate services and large scale real

63 “There are no clear indications of an unacceptable reduction in the quality of services”, translation by the

Koninklijke Notari€le Beroepsorganisatie, Evaluation of the Dutch Notaries Act, (2005), p. 5

64 The report uses two different indicators for measuring the level of competition before and after the

liberalization: a relative-profit indicator and a variation of the Bresnahan-Reiss indicator. The first method
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estate transactions), the results were mixed and the researchers found some evidence of increased competition. As to
the effects on quality, the researchers found support for the fear that competition may deteriorate quality. Two
different aspects of quality were investigated: service satisfaction as measured in consumer surveys and quality
aspects that are not observable by consumers. Consumer surveys indicated that competition has a negative effect on
quality, notably on the friendliness and the time spent to carry on the transaction. A comparison of the number of
corrections in notarial acts at the Land Register for the years 1995 and 2003 showed that in the former year notaries in
more competitive areas had a lower rate of corrections compared to notaries in concentrated areas. This was no longer
the case in 1995 and it suggests that competition leads to a deterioration of quality. This result seems different from
the above mentioned study by the Research Bureau EIM, commissioned by the Hammerstein Commission, in which it
was found that notaries charging very low tariffs do not make more mistakes than notaries charging higher prices.
However, the different results may be explained by the fact that the EIM study compares quality across different
regions in the liberalized market and not quality before and after the deregulation of the Dutch notary profession.”’

3. Conclusion

According to the preliminary findings of the ongoing study on conveyancing services regulation, “the
deregulated Dutch system delivers an impressive proof that deregulated notary systems may work very efficiently”.
The above discussion shows that this appraisal may be too optimistic. Empirical work on the effects of the 1999
Dutch Notary Act shows that the number of notaries did not increase as was expected and that there is a continuing
concentration of notaries’ offices. Prices have decreased in some market segments (particularly conveyancing
services for high- value real estate) but gone up in other market segments (family practice). There are some
indications about lower quality, in particular less provision of information and integrity issues. Proponents of the
deregulation stress that competition has led to cost-based prices and innovation. Sceptics argue that competition tends
to benefit above all larger clients, whereas small consumers suffering from information asymmetries in the market for
notary services may be worse off. Since the liberalization has also put an end to cross-subsidization, accessibility of
notarial services for low-income groups may also be endangered. However, it must be emphasized that the
deregulation of the notarial prices, while permitting markedly better deals for some housing transactions, was
accompanied by the creation of entry barriers that do not appear designed to ensure quality of service and, not
surprisingly, entry has not markedly increased. Given that the quantity of providers cannot freely adjust, the Dutch
reform cannot be considered complete.

b. Advertising restrictions

There have been numerous studies into the effects of advertising restrictions on prices and they
largely show the same results. The majority of these studies lead to the conclusion that restrictions on
advertising result in consumers paying higher prices. For example, the results of a U.S. study show that
advertising increases competition among providers of three routine legal services: drafting of a will, an
uncontested personal bankruptcy and an uncontested dissolution of marriage (Schroeter, Smith and Cox
1987). The authors used data on attorney fees and advertising practices in seventeen metropolitan areas
across the U.S. to estimate the effect of advertising intensity on firm demand elasticities, holding other
possible influencing factors constant. The results obtained for all three routine legal services are consistent
with the hypothesis that advertising increases competition among attorneys. An overview of the empirical
studies investigating the positive relationship between the intensity of advertising and the degree of price
competition related to both the legal profession and other regulated professions can be found in Stephen
and Love (2000) and in a report by Indecon (2003). Besides one notable exception, which relates to the
medical profession (Rizzo and Zeckhauser 1992), the empirical evidence on the effects of restricted
advertising on prices for professional services suggests that advertising is associated with lower prices.

is based on the idea that an increase in firms’ efficiency reflects an increase in competition. The second
indicator measures by how much profit margins decrease as new competitors enter the local market.

6 Also the variables to measure quality were not completely identical in both studies.
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By contrast, the number of studies focusing on the effects of advertising restrictions on quality is more
limited and the conclusions less unanimous. As put by Stephen and Love (2000, p. 998) in relation to the
legal profession: “empirical work on the quality of legal services in the presence of lawyer advertising does
not present such a clear-cut view as that on fees”. In an earlier study, Muris and Mc Chesney (1979) show
that advertising by legal clinics does not necessarily result in lower quality services. The quality indicators
in this study were both objective and subjective. A random sample of public records in divorce case
revealed that clinic representation of the wife significantly increased the size of the child support award.
Moreover, in answering questionnaires the clinics’ customers who had also used traditional legal services
rated the legal clinic significantly better on four of seven quality measures. By contrast, a study of
Murdock and White (1985) seems to confirm, to a certain extent, the adverse selection argument. They
undertook a study into the quality of services provided by lawyers, based on the perception of that quality
by their peers and by judges. The variable ‘quality of lawyers’ was operationalized as the rating
information contained in the ‘Martindale-Hubbell’s Directory’, which is based upon confidential
recommendations from lawyers and judges in the area where the lawyers practice. Murdock and White
found that lower quality lawyers are more prone to advertise in the Yellow pages. Hence, there appears to
be a justified concern that legal services advertising may be related to quality, even though the limitations
of the study do not allow strong policy conclusions (see also the criticisms by Thomas 1985).66

3.3 Restrictions on partnerships and business organization

The legal professions are subject to (self-)regulatory rules which govern the business organization of
providing legal advice. These rules prevent the formation of certain types of partnerships, notably legal
disciplinary partnerships (LDPs) composed of different legal professionals, such as solicitors and
barristers”’, or multi-disciplinary practices (MDPs) composed of lawyers and other professionals. In
addition, there are restrictions with respect to the organization and financing of legal businesses. Generally,
cooperation through unlimited liability partnerships is allowed, but the formation of limited liability
corporations is excluded. There exist also restrictions with respect to ownership, which exclude non-
regulated legal professionals from running, owning or being shareholders in law firms.

66 In other studies, the research by Cox, Schroeter and Smith (1986) on the effects of advertising by lawyers

in different U.S. regions shows that in regions where advertising is widespread, the quality seems to be
lower. However, their conclusion is mitigated by the fact that they found no significant difference in
quality between advertising and non-advertising lawyers within the same region. Domberger and Sherr
(1989) come to the opposite conclusion in their research on the effects of the liberalization of
conveyancing services in England and Wales in the 1980s. This liberalization included, among others, a
relaxation of advertising restrictions. While the main focus of their research was the evolution of fees after
this liberalization, they also tried to gain insight into consumer’s perception on the quality of the services
rendered. In their research, quality was represented by the time the transaction took, the quantity and
quality of information provided by solicitors, the access to the solicitor and the overall perception of the
fact whether the consumers obtained ‘value for money’. They found that there was a clear improvement of
the perceived quality in later years, which seems to suggest that the liberalization, including the lowering
of the advertising restrictions, enhanced the quality of the services.

67 This distinction is typical of common law countries. Solicitors provide services directly to the public; these

include conveyancing, legal advice and legal representation. Barristers specialize in advocacy. Clients have
no direct access to barristers, but must go through a solicitor. Even though both solicitors and barristers
have rights of audience in courts, it is common that solicitors plead in the lower courts whereas barristers
represent clients in the higher courts.
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3.3.1 Theory
a. Prohibition of partnerships

The prohibition of LDPs and MDPs is clearly anti-competitive and may cause harm to consumers.
The prohibition on LDPs prevents barristers and solicitors from working together in one business entity.
As a consequence the consumers will face a double mark-up on the services they receive, assuming the
barrister does not have a direct billing relationship with the client, whereas there would be only a single
mark-up in the case of a bundled service offered by a single business entity. In addition, consumers cannot
profit from ‘one-stop shopping’ since they must go through a solicitor to hire a barrister.

MDPs may prove beneficial to consumers for a number of reasons. By bringing together the know-
how of members of different professions within the same partnership professionals can offer ‘full service’
to consumers. The supply of interrelated services may also generate economies of scope. Professionals can
exchange information on specific problems related to a multidisciplinary case internally, which may save
on transaction costs by reducing the number of individual contacts between consumers and professionals.
An important further benefit of MDPs is that they allow internal risk spreading. Different professions may
face different business cycles and fluctuations in income. MDPs allow spreading the related risks amongst
the partnership, and as a result professionals facing risks will be guaranteed a share of the MDP's other
activities (Stephen and Love, 2000, p. 1005). All these benefits may lead to lower prices for consumers.
Finally, MDPs may also promote innovation. Easing restrictions on MDPs may provide easier access to
capital which may be needed to invest in equipment and infrastructure to improve consumer services.

To justify bans on LDPs in common law countries, the legal professions argue that barristers are more
likely to give independent advice if they remain separate from solicitors. Moreover, LDPs would lead to
mergers, implying that fewer barristers will be available to provide services to smaller solicitor firms.

To justify bans of MDPs, the legal professions argue that these partnerships threaten the lawyer-client
privilege when regulated lawyers cooperate with other professionals who are not bound by a similar duty
of professional secrecy. Also, the professions argue that MDPs may cause conflicts of interest to the
detriment of the consumers.*®

Given the benefits of MDPs, one may wonder whether adaptations of the regulatory environment
would be able to achieve the aims of guarding professional secrecy and preventing conflicts of interest by
less restrictive means. In the first place, one could think of information remedies which require informing
the client that the duty of confidentiality of one MDP member conflicts with the duty of disclosure of
another MDP member. One could also imagine measures which prevent a flow of information from
professionals in the partnership who are bound by professional secrecy to other members in the partnership
who are not (so-called ‘Chinese walls’). Finally, professional secrecy could be guaranteed by imposing
similar obligations on all partners in an MDP (Deards 2002, p. 625).

A prohibition on the formation of limited liability partnerships is most commonly justified by the
argument that unlimited liability has a strong disciplinary function towards the professionals grouped in the
partnership. Since members in the partnership may potentially face unlimited personal liability claims, so it
is argued, they will be inclined to exercise control over the services provided by their partners. This mutual

o8 In this respect, it must be recalled that the European Court of Justice decided in Wouters that restrictions

on MDPs in the legal profession may be justified in the light of their “objectives, which are here connected
with the need to make rules relating to organisation, qualifications, professional ethics, supervision and
liability, in order to ensure that the ultimate consumers of legal services and the sound administration of
justice are provided with the necessary guarantees in relation to integrity and experience”.
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control mechanism would then help guaranteeing the quality of the services being provided. A
counterfactual is that this mechanism did not seem to work in the case of Arthur Anderson with Enron In
any case the restriction of the commercial freedom of professionals is unnecessary since the interest of
consumers may be adequately protected by imposing mandatory liability insurance or by measures which
ensure an adequate capitalisation of the partnership.

b. Restrictions on ownership and management.

The ethical rules of the legal profession may prohibit that law firms are owned and/or managed by
non-lawyers. The restriction on ownership limits the achievement of economies of scale and may serve as a
barrier to expansion by potentially limiting the available sources of capital for a law firm. By allowing
non-lawyer ownership it becomes possible to spread risk among a larger group of persons that may enable
projects which could reduce prices. Also, the law firm will be able to retain high quality non-lawyer staff
by the possibility of rewarding them in the same way as the lawyers in the firm. The prohibition on hiring
non-lawyer managers may stifle more efficient and innovative methods of delivering legal services to
consumers (Irish Competition Authority 2006, p. 104-105).

The legal profession defends the restrictions on ownership and management by stressing the risk of
undue influence non-lawyers may have over lawyers. When firms are financially controlled by non-
lawyers the independence of lawyers would be at risk, since the latter may be pressured into acting in the
commercial interests of the owners rather than in the best interests of the clients. This argument is difficult
to understand, since lawyers are not less driven by profits than their commercial counterparts. A flat
prohibition seems hard to justify; at least one could consider minority participations held by other
professionals.®

3.3.2 Empirical evidence

There is very little empirical evidence confirming any of the arguments presented in favour or against
the restrictions on business organisation as discussed above.

The argument in favour of prohibiting limited liability partnerships is put into perspective by a study
by Stephen and Gillanders (1993), referred to by Stephen and Love (2000, p. 1009). They present
evidence on mutual control within law firms in the United Kingdom. They find that such control mainly
takes place ex ante, i.e. when partners in the firm are screening prospective partners, rather than ex post,
i.e. under the form of control on professionals already in the partnership. This seems to undermine the
main argument in favour of the existing restrictions.

Carr and Matthewson (1990) compared law firms in US states where limited liability is permitted with
those in which it is not. They found that the average size of law firms was larger in states where limited
liability partnerships were allowed. They see this as a possible indication of efficiency gains, which pleads
against maintaining restrictions on the formation of limited liability partnerships. A similar conclusion was
drawn from the study by Button and Fleming (1992) into the effects of the partial liberalisation of the
professions of architects in the United Kingdom in the 1980ies. They found that the abolition of the rule
preventing practice under limited liability led to a considerable growth in this form of organisation.

o The ‘Legal Practice Plus’ — model presented by the English Law Society may serve as an example.

According to this model "a limited form of multi-disciplinary practice [...] would supply all the range of
services normally provided by solicitors in practice, and would be open to non-solicitor partners or
directors. Solicitors would remain in majority control, although a partnership with one solicitor and one
non-solicitor partner (NSP) would be allowed". The only limitation would be that "an accountant NSP
could not audit statutory accounts". See Lord Chancellor's Department (2002)
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